
STATE OF NEW JERS2Y 
3EPARTMENT C!? LAW & PLJBLIC SATETV 

STATE 3OARD OF FEDICAS EXAFINERS 

. -  F I L E D  
September 2 9 ,  2004 2IVISI3N 3 F  CONSUYEC AFFAIRS 
NEW JERSEY STATE BOARD 

OF MEDICAL EXAMINERS 

I R  the Matter o f :  

JEEAMONI ARBROSE, M -  E. FINAL DECISION AND 
ORDER 

This rnazrer was opened befo re  t h e  N e w  J e r s e y  S c a t e  Board 

o f  Y c d i c a l  Examiners (:.he "Board") on J u l y  30, 2 3 0 4  upon t h e  f i l i n c ;  

c ) f  a Czmglaint by f h e  A t t o r n e y  Generel ~f New Z e r s e y  a l i e g i n g  t h a t  

respardent.  Jebanoni Aznbrose had fa:led to cooperate  ~3 an 

i n v e s t i g a t i o n  of hrs  medical p r a c t i c e  being conducted b y  the Bcard ,  

nrici had t h e r e b y  v i o l a t e d  3 . C . A . C .  1 3 : 4 S C - 1 . 2  a n d  N . Z . A . C .  ;3:45C- 

1 .  3 (,I) ;SI, K h i c h  conduct ir. r c rn  was alleged to c o n s t i t u t e  

p ~ o z e s s i c n a l  ur occupational mlsccnduct wirhin t h e  r e a n i n ?  of 

K . J . S . A .  45::-21(e) and [ I - . ) .  The Az torney  General  sough: t h e  

1.mpos:t ion g f ,  i n t e r  sl??, t h e  suspensken of :he licence of Us. 

Anbrose until s u c h  t i n e  as he appear& and  gave testimony befo re  a 

Crl-rn:tlee 3-E t h e  uoard  rcga1dir;g his medical  practice, an  ordcr 

c m p e l l i n g  respondent to appear  and t e s t i f y  b e f o r e  a Cclmmittee at 

: . k ~  k a r d ,  and t h e  impositicr. of  civil p e n a l t i e s  h i d  C O S L S .  An 

Order Lo Shew Causc r e q u i r i n g  respondent to appear be fo re  the Roard  

or. F-ugus: 11, ;?Cod, 2nd then show cause why  an order suspendir.rY h i s  

' 1 cmse a n d / o r  im7osing s u c k  other measures and r e l i e f  t;s t h e  Soard 
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r n i q h t  deem appro;riats was s i r r u l caneous ly  filed and served upon 

respondent .  

Respondent f l i e d  E w r i t t e n  artswer t o  t h e  ccrnplaint  da ted  

A u q u g t  2 ,  2034, where in  he admitted the vast mz;or i ty  of f a z z u a l  

cLa tms  u i t n i n  the Ccr . ? ln in t ,  b u t  i n  essence sought dismissal  of :he 

comp3a.Lnt 03 the basis 2: nineteen pesiced defenses. T h e r e a f t e r ,  

che L n i L i a l  r e t u n  date of t h i s  rnactey on August 1 2 ,  2304, was 

ad2clurncd a n d  t h e  heazifis was reszheduled € o s  September 8 ,  2 0 0 4  t3 

accommodate a reqaest nade on August 9, 2004  by respondent's 

C(3IIi;qe: Mr. E i d r i d g e  dawkins ! the adjournFent request was maoe 

based OR B death that occurred i n  Plz. H a w k P n s '  farr,:ly). A1LL30ilgh 

Lhe Attorney General oppcsec! t h e  g r a n t  3f a n  adjcurrment  [absent an 

dqreemiit 5 y  responden: t o  s u r r e n d e r  his licerise c r  to r e f r a i n  f ~ m  

p : e s c r i b i n z  c2r.r.zoiled d x q e r o a s  substances ur , t l ;  sgc5  Line a5 c h i s  

m t t c r  cou ld  be 'nearu by the S o a r d j ,  we granted the ad]ournmcri t  

curi<i?.  ioned  upar. E r .  Ambrcse' s ~ x ~ ~ i t ~ ~ e r i t  that he woul:! appear  

bcf9rc :he Boarc! on  SepCenber 8 ,  2 3 3 4 . *  
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?r:'or to the return dare of this xaC-ter, t h e  Soarc! was 

nnt.lf;ed t h a t  Dr. .%rbroue filed an Order  to S h o w  Cause ar.A 

Cornp1;lint- In t h e  Superior Clcurt of N e w  Jersey ,  Mercer C o u n ~ y ,  

n a m j r t q  t h e  S t a z e  3oard  of Yedicz l  Examiners as de fendan t s  Ia lon?  

u i t h  o t h e r  nan$d and u n c a w d  i n d i v i d u a l s ) ,  Dr. Alrtbrose ~ ~ u g h t ,  lr! 

~ J S  Suparior C o u r t  a z t i o n ,  t o  e n j o i n  the Ordes to Show Cause h - k i c 5  

hdd been enLerec! by t h e  Saard and  t~ e n j o i n  t h e  Boa rd  frcrn h o l d i n g  

a h e a r i n g  cri the h t t o m e y  General's filed cornpiair.?.. Ye a r e  

a d v i s e d  that asgurner,ts o€  ccunsai were enterteined b y  Zudge Fatrick 

F .  ESsM2nirncn, J . S . C .  or. Septerher 8 ,  2 3 0 4  (the Super io r  C3uz+, 

dr~j;il"e~l.t cccurred in ';he nor2ir.g before the B o a r d ' s  i:OO p.m.  

h E d r i n g ! ,  Zoll3wiEq w h i c 5  a wrlt",en Crder wzs e n t e z e d  by Zudqe  

ML-FznLrnan der .ymg Dr. AmbraSe's request Lo e n j = l i n  t h e  Board 's  

htarjng and d e n y i z ?  a l l  r e l i e f  scl:ghr by i3r- Ambrcse. 

GPt1r:J .e l  D a n i e l  S. Goodmm appeared f o r  t h e  corrplzican; A t t o r n e y  

I;cinar;?l .  AS the parties h a d  been advised wcul? occur, we firs: 

cmducEed a n e a r i n a  t10 determine whether  t h e  allegations m d e  l n  

t : h ~  complainr f I Led a g a i n s t  responden: bn?brose were prcven. Rt 

sra. id hearin?, t h e  A t t o r n e y  General relied solely on docmcn:ary 

cv.idc!nce 2 0  s u p p o r t  his case, to incluae a series of l e t t e r s  Lhat 

W E : ~  forwardec! Secween counsel f o r  D r .  h b r o s e  and zhe Boar5 and/or  

thr:  R2torney General's D f f i c s ,  as well zs  t h e  transzr:pt_ of Or. 

1 

'bo 'd 



Ambrose's appearance  before a Preliminary Evaluat icr ,  CmmiL' lee of 

the Board on June  14, 2004. '  Iiespondect did n o t  t e s t i f y  dbiriRg e h e  

The A z t c r n e y  Seneral"s case was s l ;pported by T h e  
f o l 1  owing documents whsc3 were intrcduced into evidence wi',hczZ 
:>b; e c  t  LO^: 

P - l  Certifzcation of  Deputy A t t o r n e y  GPneraL 3 a r y  
Kate Smmons, dated July 29, 2 0 C 4 .  

P-lb Letter f rom i l l i l l iaa V .  Roeder tc Eldridge 
H c w k i n s ,  Zsq.  da ted  June 9, 2 3 0 4 .  

P - l c  L.etter from Eldr idqe  Eawkins, Esq. to 'Depcty 
AEtorr .ey Generai  E a r y  Kate S i m o n s ,  dated 
April 6 ,  2004 .  

P-Id L e t t e r  from E:dr?-dge Hawkins, Es?. :a DepuEy 
A;.torney General M a r y  K a t e  Simmons, d c t e d  June 
2 ,  2 0 0 4 .  

I>-le L e t t e r  5rc; Eldridqe K a w k i n s ,  E s q .  5 3  Cepzrty 
A',torney G e n e r a l  Mary Kate S i m o n s  da ted  June  
IC, 2;04. 

P - l f  L E L ? ~ ~  frur?. ELdridge Uawkins, Zsq. to Deputy 
A t t o r n e y  G-exra l  Mazy Kate S x m o n s  da ted  Jiine 
li, 2 c 3 4 .  

f-2 Certificatio2 of 3 e F u t y  At"l=rr?ey General 
Danie;  5 .  Goodman, deEe=! July 33, 3204 

F-4 Yzard policy on t h e  Election 05 O f f i c e r s ,  a5 
es=abiished at_ :he JGly 11, i98! E o a r d  

n 
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; i . d b i l i c y  porrion cf t h e  h e a r i n g ,  i n s t e a d  basifig h i s  defense on 22 

assnrt.rnent of l e g a l  arguments made by Mr. Hawkins L O  i n c l u d e  

arqurr1c3cs t h a t  tSe Soard was a c t i n g  i:: an inproper manner ar.d t h z ?  

D r  ~ Ambrose' s COPS t i t -u t io f laL  rights were b e i x g  abridged b y  che 

3oord .  

FolLouinq t;ke 1 i a b i l : t y  po r t i o r .  G C  the hearing, W E  

~ i n i i n ~ i n n ~ ~ s ~ y  concluded thac, the ev idence  in t roduced  b y  t h e  Actrorney 

G s n e c n l  supported t h e  cha rges  niade that respondent  had v i c j  at,ed t h e  

C u t  y r o  Cooperate r e g u l a t i o n s .  Specifically, we found  t h z r  

r c . . . s p o n d ~ n ~  tric:a:eed t h e  Ducy to Cooperate regulat;ons by refusinq 

t,o answer a n y  quesTions, and r e f u s i n g  to participate i n  aDy rwannez ,  

when he! z-ppeared be fo re  a Tre l iminazy  Evaluaticn Cormittee o t  t h e  

Hoar19 CTI June  16, 2 C O O . .  Respondent er.gaqed in t h e  very scrt cf 

~>t>5rruct : :ve  3rd C O P L U ~ ~ C I O U S  condGcrc wh;ch t h e  Dcty t o  Cooperate? 

regcia t ior is  a r e  i n t e n d e d  LO b o t h  deter and p r o v i d e  an  avenue  to 

r cd rnss .  As s e t  forth in g r e a t c r  detail be;ox", we rejecc t h e  

assortment of 1.egal a r q m e n t s  that h a v e  been made S y  respmdmr'  s 

counse l  chalienginq rhe a u t h c r i r y  of t h e  Board to proceed I n  t h ~ s  

mt:er ,  flr.dFr,g a l l  s u c h  arcunents  to be withon'_ merit .  

m e t i n g ,  d a t e d  July 11, 1 9 5 4 ,  

F - 5  Eoard p o l i c y  on t h e  prcceduxes when t h e  Soard 
P r e s i d e n t  is a b s e n t  3r unavailable, a s  
established a t  t h e  J u l y  11, 1584 Bcard 
neet ir ig ,  d a t e d  J u l y  1L, 1 9 8 4 .  
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We then continued the hearing to consider t h e  questim OT 

p e n d L t y  to be imposed. A t  t h aZ  t i n e ,  3r. Anbro5e made a s ta teren:  

zndcr o b t h  to the Board, w h e r e i n  he d i d  not address t h e  substar.ee 

u f  +::he allegations r e g a r d i n g  his conduct when appearing befo re  t h e  

! h e r d  i n v e s t i g a t i v e  Cormittee QI-I June 16, 2 C O 4 ,  bu: i n s L c a f  

questioned how the 3oard c o E l J  take an ac 'cion to suspend h i s  

I ~ c e r i s e  when he  professed to have engaged i n  no misccnduct. The 

P t t o r n e y  General ?hen urged t h a t  we suspend Dr. Ambrose's ' L ; ,ce~s& 

u n k ~ ; !  s ~ c k  +Lime 2 s  he .in facr, appeared before a Bcard Com?l.it-r,ee arid 

c c C p f > r a t c 6  in ?k,e i n v e s t i g a t i v e  pZocesS, anc! that we inpose f i n e s  

a r d  r l s s c s s  c o s t s .  

32 balanse, we have c o n c l u d e d  t h a r ,  sespondefit ' s cm'cluct 

wcirrant.s t 5 e  irnposiz:orl of zt formal repr imand,  t h e  assessmeat C Z  2 

cjvii p e n a l t y  of 5 1 0 , 0 0 0  and ?.he impositim of a requirenenr t b t  

p a y  costs y h a t  were incurred t c  prosecute this matter. Ke 

dEr: l i ! i e  t.3 presently s u s ~ e n d  h i s  l icense,  a n d  instead w s i l  orr4es 

r 9 a t  he appear before a Coimir tee  02 t h e  Board on November 3,  % O C 4 ,  

d n d  t h e n  coopexa t c  w i t h  :he investigative process .  In the  event 

r c spc rden t  f a i l s  TO do so on Xovenber 3 ,  2 0 9 4 ,  however, we h e r e i n  

3rcsFectiveiy o r d e r  ;;ha'; his license s h o u i d  then be i m e d i  at:ely 

slisy:en.i,ea u n t i l  s u c h  time as he Ir, f a c r  aFpears befo re  t h e  "nodrd 

r ~ r t d  cooperates with i:he Board'  s invesrlgation. We s e t  f o r t h  oe3 O W  

thc f.ind?,nc;s of facl:  and  c o n c l u s i o n s  of law w 5 i c k  we h a v e  r e a c h e d ,  

6 



a n d  discuss the basis f o r  o u r  rejection of respmdEct 'S  c1air.s at.,& 

i h c  b a s i s  f o r  the penalty we inpose h e r e i n .  

F indmqs  of Fact 

Basad cn t h e  evidence pseser,ted, we fird as f c l i m s :  

1.. Respondent was directeP, by letter d a t e d  F e b r u a r y  26, 

2004, ?.a appear before a C o n n i t r e e  of the b a r d  on kjzzil 7, %PO4 

( J ' - I : i ) .  Within said l e t t e r ,  sespcnder,r was notified tha'c zhe Eoard 

w e l l  a s  h i s  os-era l l  p r a c t i c e  of m e d i c i n e .  Respocdent was further 

advtsac! in r h e  l e t t e r  t h a t ,  "as a l icepsee,  yo:: have a d u t y  z 3  

coc~peracc  ill any  inquiry of t h e  3 o a r d  p u r s u a n t  t a  N . 2 - A . C .  313:45C- 

1.2:' F ~ . n ~ . l l y ,  respondenf w2s t h e n  d i r e c t e d  ' to  bring witb F.im 

r i r . i g i n a 1  patient and billing r e c o r d s  for t he  i d e n t L f i e t !  p a r i e n t s ,  

r - ' u ~ L d  retain a n  z z t c r n e y  tc appear with hirn bef3r-s r h e  Comnit tee .  

2 .  A request was Lhereafter made by Dr. Ambrcse's c c a ~ ~ e l ,  

appearance date [ ? - I C ) .  

3 .  T h e  3 m r d  granted rhe ad-jourr.ment r e q u e s t ,  a n d  r h e  

c J ~ J ~ c ?  June 3,  2 0 3 4 ,  &a5 forwarcecl by ?he 3 o a r d ' s  Exscut - ive 



D i r c c t o r ,  Willian V. Roeder, t o  Mr. Yawkir , s ,  wherein respcrdent was 

aga in  advised that the Board’s i n q u i r y  was based 2902, b u t  n s t  

lirniCcd t o ,  respondent’s care and  t zeaTmea t  of patients 5 . 8 ,  , 

E.J.9, and C . D .  

4. F w r  i e t t e r s  were se?: by Mr. Yawkins LO 2 e p s t y  Attcrney 

CeneraL  S i m o n s  requestinq t h a t  discovery- be provided a n d / o r  L k a t  

Dr. Ambrose k e  advised cf azy cha rges  against h m  in advznce of h s s  

appesrance  b e 2 o r s  ;PA Ccmmittee ( P - l c ,  P-15, 2-19, p - l f l  P r .  

Hawkinc  initially requested “xrrnediate t -urnover of a l l  c h a r g e s ,  

disrovcsy, stztements, e t c .  upon whicn the State 13 re iyicc r n  t - h i s  

ma?:,er” ir? 2 ietEer to D e y t y  A t t O Z x y  General Simrrtons d a t e d  April 

6, 2004 (?-1:), a n d  forwarded a seccnd c o p y  of said l e t t e r  to 

L A - G .  S.~mmons by way of cor respmcence  da ted  Jrrne 3 ,  2004 ( F - 2 2 ) .  

Plr. I I d w k i n s  t h e r e a f t e r  repeated h i s  reques t  to be Frov ided  copies 

of m y  cumpiarr,t  ngainst 3r. Anbrose a rd  d i s c o v e r y  i n  Let te rs  to 

9 . A . G .  Simmons dated J c ~ e  1 3 ,  2 C 0 4  !P-;e) and &ne 11, 2 3 3 4  [ P - l f ) .  

I .  & Fcl.;r?wir,g z e c e i p t  cf :he A p r i l  6, 2 0 0 4  and June 3 ,  2006 

Ict-ters,  C ~ p u ’ l y  A t t o r n e y  Gene ra l  Sin-nons t e l e p h m e d  Mz. H a w k l n s  an:! 

i n f o r m e d  hirs  ;hac this proceedsns was an  investisative i n q u i r y  ar,d 

t h a t  70 a d r i n i s t r a t i v e  conplaint h a d  been filed zi.gasr,st R e s p w d c n t  . 

Thcrefcre,  Responden’, w a s  n o t  entitlec to a n y  d i s c o v e r y  a t  t h i s  

point: I n  time. ‘‘ (CertificaTior, c? Depu ty  Atiorney General M a r y  I t a t e  

S i ~ m n n s  dated ; u l y  29, 2GO4, 79, P - 1  in rviderrcel. 
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6.  A l e t t e r  dntec! Zune IC, 2004  was sec t  from Z~ptzrj .  

A t t o r n e y  General Daniel Goodman to Mr. i3atJkir.s qenerally addressin? 

~1;3,jrns raised in Pr. Hawkics’ letters tc Depu’cy Attorney General 

S i n m n s  IF-2a) . W l t S i n  s a i d  l e t t e r ,  D . X ,  G. Goodmar? advised  Xr. 

I i a w k i n s  T h a t  h e  was a s s i g n e d  C o  har.dle t h e  matte:: =f C r .  kmbrcse, 

and t h e n  asser’-,ea char  C r ,  A ~ S r o s e ’ s  appearance before t h e  

T-’rel.irninary Eva lua t i o f i  Cormi t tee  was a u t h o r i z e d  by N . J . S . A -  45:1-18 

and was a f a c t - f i n d i r - g ,  i n v e s t i g a t i v e  proceeding,  ra ther  t+.ar! a 

v .  J . N . ,  2 6 8  X.J- S u ~ e z .  23: {App. Div. 1993) in support cf his 

statcncnts). D . A . S .  S m d n z n  f a r t h e r  s r a t e d  c h a r  Dr. Arnbrose d i d  

n 3 t  have “ a n y  riGh: to d i s ~ ~ v e r y  prior to t h e  estzblishmsnt of a 

f . u r n i s k  you with any  cf t.n.e docurnents t h a t  it may rely upon in 

qwcstioniq 3r. D.A.G.  

Goodmar, nonetheiess d i d  provide Kr - Hawkins Ejith a3diticnal 

i n f ~ r m a t i c n  ebcut the subject r a c t e r  of T h e  appearance and 

dcknowledged t h a r  Cr. Anbrose woltlc! be free :a asSe,vt his 5 ‘  

Arnetidrie:iL r t g h r s  LT‘ response t c  quesz ions  t h a t  might be posed 

gonetheless, as I e x p l z i m d  to you on Friciayr i n  c r d e r  t a  
facil;:ate y g u r  c?;eot‘s appearance 3 e f c r e  t h ~ s  
Cormittee, 3r. Anbrose s h o u l d  be prepa red  t3 discuss h i s  
entire care and Zreatrrent f3,y t h e  f o l l o u m q  t h r e e  
p a t i e n C s ;  5 . 5 .  (deceased), E . 2 . 3 .  ar.d C.C .  Korf! 
s p e c i f i c G i l y ,  D r .  . k ~ b r o s e  s h o ~ l d  be  prepared  t3 diSC:iiSs 

his 3rescr;bing pzzc t i c e s  sith s e$a rd  t Q  tb,ese p a t i e n t s ,  
a3 well a s  h i s  r e c o r u  keepin: practices. S ~ O U ~ C !  a 
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q u e s t i o n  a r i s e  d u r i n g  this proceeding where you believe 
t h a t  Dr. Ambrcse's SI'' Asnendnent r i c ; h t s  peed to be 
protected, you can c e r z a i n l y  p l a c e  your objec t iof i  on t h e  
record at that tine. Otherwise ,  Cs. Ambrose will bc 
expected tc f u l l y  cooperate during this i n q L i r y ,  p r s u a n :  
t.0 +,he provis ia??s  of t h e  Board's Duty to Ecoperate  
r e q u l a t i m s .  (P-22) 

7 .  3r. Ambrose appeared be fo re  rhe  Cornk i t t ee  on Zuna 16, 

2 O C 1  ( S e e  T r a n s c r i p c  of  Proceedxgs of June : 5 ,  2004; P - 3 ) .  Sctcre 

1 - h ~  inquiry commenced, Mr. Hawkins a s s e r t e d  thac t h e  Boar5 was 

W L L ~ O U L  l e g a l  agthority to condcz t  a n  invcstsgatLon of  Dr. A%rore 

in r h c  manr;er ir. which t h e  Board sought to proceed and th:. t h e  

Board was attempzing to copduct t h e  inquiry in a mariner cor,r.rary t o  

leg~slative mandates ( s e e  P-3, 6:1 -- 10:17). Pr. Eiawkins tblen 

r ; n i ~ : ~ ~  he U ~ S  crdered t~ dG so by t h e  Attorney SeneIal  and kherery 

d f f o r d e d  i m n u n i t y  € r m  c rmina :  prosecution ( P - 3 ,  %L8-11: 1 G ) ,  and 

asserted ;ha t  t h  Soard's process  3f invesLigztlng i n f e r m a t i m  and 

t h c n  adjudicazing cornplaLnts wzs c c n t r a r y  t o  c o n s t i b u t  i o r a l  

p r l n c l p l e s .  (P -3 ,  i?:17-i2:25) . Kr. Hawkins  f w t h e r  a s s e z t e d  that 

the, B o a r d '  s procedures w e r e  "blatantly u R c o n s t i t ~ t i o n a 1 ' '  I. 2-2 .d, 

r m  charges,  no ailegations . . . " ,  see a l s c  P - 3 ,  21:lO - -  21:22, 
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“’rhat‘s t h e  pelt-t, I d c n ’ r  know what you’re i n v e s t i g a t i n g .  K;oDody* 

has told me Eke spec i f i c s .  I can surmise that Ithe i n q u i r y  would 

concern the clrcLmstar-ces surroundin? Dr. Ambrose’ 5 prescrlhing and 

his  r e c o d  keeping], [blu: I SZiLi d m r t  knaw what a l l o q a t m n  

reca rd ing  whizh  patient that I ‘ m  here to d e f e n d . ” ) .  Although 

Deputy Attorney General Goodman d i d  p o i n t  O U ~  to 3r. Ambrcsc and 

his ccunse; that thc) Duty t o  Cooperate r e g t i l a t i s s  obligated Dr. 

Arbrose ta p a r r i c i p a t e  i n  the investigative process ( F - 3 ,  2 2 : 2  -- 

23:7), ~ r .  x a w k i n s  specifically s t a t e d  t h a t  he w u l d  no1  allow Dr. 

nmbr-ose to testify concern2,ng his care  anb traztment 3f paLlenLs 

e .  TE light of Cr. Anbrose’s position, t h e  L n v e s t i g e t i v E  

j n q u i r y  was aa jou rned  by t h e  Committee and rm q u e s t i m s  were posed 

t o  Ur. Ambrgse. 

Conclusions of Law 

1. T.k.e Board is authorized to CcndLc t  investigaticns of c a r e  

pruvl .ded by a n y  licensee to z p a t i e n t  a z  patients, in c r d e r  to 

pr:rt.ect t h e  F ’ i b l i c  hezi :h ,  s a f e t y  and welfare, see Ir r e  Polk 

Licgzse Revoca t ioc ,  90 K.2. 550, 5 6 6  (19823.  The 33nrd is 

a u t h o r i z e d  b y  lag to conducz i g v e s t i g a t i s n s  by requirinq licensees 

t o  appear  an6  give tesclmor.y under o a t h .  K . J . S . A .  45::.-18, 

N c i t . h C r  the Llr,iform Enforcement A c t ,  P l . S . 5 . E . .  45:1-i4 e: sec;. , t h e  



crhcr starutc(s), c b l i g a t e  t h e  Board to prov ide  d i s c m e r y  to an 

individuai who is t h e  suSjec t  of  ar. invsstiGation during t h e  

investigazive p r o c e s s  ( j . . e . ,  p r i ~ r  t o  ?he filing of a cornpiaint  and 

t h e  commencement of  a contested case: .  F u r t h e r ,  Board 

investigations may p r o p e r l y  be conducted w i t h c u t  havir,q fizst 

chargeci a licensee with a violetion cf 1 3 w  -- irdeed, a f u n d a m r . t E l  

purruse nf a n y  i n v e s t i g a t i o n  is 50 determine whe the r  o r  r o t  cause 

exists to chazgc an i n d i v i d u a l  u i L h  a vioiaclior,  of iaw. SeE: 

K . J . S . A .  45:1-18.‘ Eespor-dent’s  claims that he cculd no?. proceed 

a n d  cou ld  not. answer q u e s t i m s  pose5 to hiT by t h e  b a r d  w i t h m t  

havi.rlg beeti adv-sed cf the charges aqainst him were spurious.’ 

See a l s o  N. J. S . A ,  45: 9-13.3, wherein the L e g i s l n t - u r e  
explicitly recoq-n izes  rhat rhe  r e s d t  of a n y  Board l n q u i r y  nay be 
a determination that there Is no basis f G r  action against :  the 
!i ce!!se!e. 

+de s t lgges t  to the partias that the legal argument. zka r  
was presented concerni?.g t h e  i s sue  wk.etk’.cr the pxoceedirlg to be 
he I d  SeZore the  Prellminzry Evaluation C c m A t r e e  was more p r a p e r l y  
l . h e . l ~ d  ar: “1nqi ; i ry”  o r  a “hearing” uas yisplaced. We n 3 t e  
.! n . i t . i a l i y  = k a t  rFAe s t a t i i t e  zLthcriring t h e  Soar& tc r c q u i r e  
1ic:ensees to appear a n c  c f f ez  t e s t i m c r l y  u n d e r  oath d u i i n g  t h e  
pendc?cy of  a n  i n v e s t i g a t i o n ,  P I .  J.S.A. 45: i-18, uses  t h e  terns 
interchangeabiy (‘‘13 orde r  Z D  acsompiish t h e  ob jezc ives  of t h i s  a s t  
. . . , t h e  A t r o r n e y  General r a y  ho ld  s u c h  invesrigatiue hea r ings  a s  
n a v  be r-ecessary a n d  . . .  may issue s u b p o e m s  c o  ccr..pe: t h e  
ati-enciance of any person  - . .  a: any such h e a r i n g  c r  ; n q u i x v “ ’  
Ieinphasis a&ied) .  2azhes, we S U ~ P S ~  :hat the 2 i ~ t i ~ c t i ~ r  t h a t  
s h : ~ i i c !  be drawr, arid r e c q n i z e d  h e r e i n  is Sectleer, 2 pre-complaint 
1 r ; v c s = 1  ga t i v e  proceed ing  ! r e g a r d l e s s  vnether it Is 1zbel.ed an 
1t:ves;t i q a t i s - e  i n q i i r y ”  gr ”investiqative hear ing’”!  a m  a post.- 

ccmp!.hinr Froceedinq .  C r .  ATbrose was asked TO zppear be fo re  t h e  
F r s l  i m i n a r y  Eval.JaL-ion Com.iLtee f a r  a pre-zomplaict i n v e s t i g a - i v e  
F r o x n e d i n g .  A s  ser, f c r t h  & ~ v e ,  there  are no s t a t u t o r y  provisions 
tl-a:: marrdake t h a 1  a n  i n d i v i d u a l  h-ho is t o  appear  be fo re  a 9oard  f o r  
r ln invesyigative proceeding  be p r o v i d e d  d i scove ry ,  n .3~  a r e  :h,ere 

\\ 



2 .  ir. t h i s  case,  Dz. ArnSrose was in fzcc  given suff;cier.t 

notice Of the n a t u r a  of t h e  inquiry t h a t  was EO be c o n d x t e d  by :he 

Roard. Specifically, resi ;ondent was advised 13 w r l t i n g  lr. advance 

of his J n e  16, 2004 appearance and o r a l l y  at :he tirr.e c f  h i s  

appearance, t h a t  r h e  General ZCZLIS of t h e  Board's inqu;ry was ~lpon  

h is  care  a n d  treatmen; of t h r e e  s p e c i f i c  patients, hls p r e s c r i b i n g  

practices ' o s  t h o s e  patients and h i s  record- keeping  practices. 

l>e1-sFondcnt tbLs had n o t i c e  o f  the  intended focus of t h e  Ecard's 

inq~iry, which n c t i c e  should have afCorded r e spc ln5en t  adeatlate 

m p o r t c n i t y  to prepa re  for h i s  appearance before t h e  Pre l imina ry  

Evaluatior. Committee. 

3.  Respcndcrt's a s s e r t i o n  t h a t  he would n o t  answer  x y  

questions uzless 'ne was firs: giver. immunity p u r s u a n t  to N . , ' . S , A .  

4511-2Q was an imprsper invocation of N.2.S.A. 45:1-2C. A 1;censoe 

w h s  a s s e r t s  t h a t  he  c r  she  has a well-founded basis t c  believe tb.at 

;Inswering a s p e c i f i c  questlon w m l d  ir,volve s e l f - i x r i a l n a : i m  nay 

d ~ s e r t  the prl tvi leq.e  a g a i n s z  self i x r i m i n a t i m  and then seek -,he 

I r r t ~ u n i r y  a f f o r d e d  by N . 2 . S . A .  4 5 ~ 1 - 2 3 .  P i z s c h  v .  N.J. S L a t c  Ud. of 

Me?. Exan., 252  37.:. S u n e r .  5 9 6 ,  508 (App. Div. 2291!, a f f " d  128 

d N . J  16C. T h e  claim .TLSC, be asserted ir. good faj.:h and a b a s i s  f o r  

-.c t h a  claim rr,ust e x ~ s ~ .  -d L,, afLer r~ising such a c:am, a 

a r y  s t h t u t l c r y  p r o v i s i o n s  t r ,at  e s t a b l i s h  a n  i n d i v i d u a l  r i q k t  tc be 
provided  w i t k  t kose  dccumcnts t h a t  m y  be t h e  basis f o r  questioning 
1-0 he conducted by  the  Soar3 d u r l n g  an i n v ~ c s t i g a ~ ~ v e  p r e c e e d i n a .  

1 3  



l i c ensee  i s  i n s 4 - r u c t e d  to answer a s p e c i f i c  ques t i a r , ,  The?  t h e  

l icensee must camply with the  directive and, by d c i n ?  so, t h e  

licensee z u t a r n a r i c a l l y  acqu ixes  immunity pursuant TO N . J . S . 3 .  4 5 :  L- 

3 0 .  - Pd. At 6G9. As recognized ir, P i z s c h ,  a l icensee  r?zy on1y 

asser~ ,  t h e  privilege a g a i n s t  self-incrimination i n  the COLTSO o f  2 

B o a r d  investigation Ln response  to quescions which  legrLima?cly 

raise c o n c e n s  cf possible cr imina l  innnunity.  T h u ,  in Hirsch, ?-'ne 

mr.lrt_ r ecogn izeu  thdt w?ile a licensee cculd a s s e r t  his 5 .  

Amendment privilege and refuse to answer t n r e e  spec i f i c  q ~ ~ c s t i o n s  

or1 2 Licensure  a ? p l i c a t i o n ,  t h e  l i censee  coL:ld n o t  B S S C C L  the 

p r i v i l e g e  a s  a basis to re fuse  to answer a n y  orher questicns on t h e  

a p y l i . c a t i e n ,  w:?Lzh questicns d:d n o t  r a i s e  ar?y 5". T m e n h e n r  

C O n c C r n S .  - Ta. [ h o l d i n g  T h a t  licer-sees w h o  were pr~poardsd 

q u e s t i o n s  by t h e  33erc! cn a renewal application ccu3.d a9ser''c t h e  

p r ~ v i L e 3 s  agzir,s;. self-incriminatisn to r h r e e  questions wbich.  

r e l a t c d  to d r u g  use cr abuse, and seek irnr;.unity pursuant  to 

N . 3 . S . R .  45:1-20 in l ~ e u ,  of r e s p m d i n g  t o  those questiom, Sut tha t .  

:he liter-sees m i s t  answer a l l  a t h e u  aEesz ic)ns  on t h e  application) 

4. 3r.  Arnbsose did no t  2roperly a s s i r t  h i s  5'' k m n d n e n t  

privilege a g a i n s t  s e l f - i r . c r l n i n a t i e r &  when appcar lnc j  ba fose  the 

3 o a r d .  The p r i v i l e g e  against se i : - incrmlna t io :  Ls personal  t o  t h e  

l r d  iviciua!, ciai7ar.l: and T U S ~  5c exezcised 13y the w i t n e s g ,  llr,cler 

o e t : ? ,  a.?ter h e s r i r q  a qQestion 3r yuesz lcns  addressed to h l r , ,  Thc  

~ r i v ~ i e g e  a g a i n s t  s e l f - i x r i r n l z a t r o n  mus: be asser ted  b y  t h e  



. - -  - 

witness himself and may n o t  be l nvoked  by an a t z o r n e y  a s  a 

surrogate for t h e  w i t n e s s .  See S t a t e  v. Jenninqs ,  1 2 4  S . 2 .  SuDer. 

7 0  (App. Diva L972), - cert. d e r i e d  6C Y . J ,  512, 1: r e  Boiardo, 3 4  

- K . J .  599 !1961), S t a t e  v .  Williams, 59 F - J .  493 [1971j, I/?I/3 33b.2 

1306, 294 N.J. S u w r .  309 ( L a w  Div. 1996), a f z ’ d  302 K.J. Surser .  255  

(App. Div. 1997), cer t .  denied, 151 N.J. 468,  cert. denied 523  G - 3 .  

1 0 9 6  (1998). Yosr significantly, a licensee rr.ay n o t  simply make a 

“’h.Llnkot” 5 . h  Am z:Idrrlent claim a n &  r e f ~ s e  to answer any  q.Jestior,s 

t - h a t  nay be posed to him; ra-her,  a witness ;nay only assert 2 5 ’ ’  

~~1c2ndm~r , t  claim in r e sponse  to a specific q u e s t i o n ,  and  r h n r e b y  

c r c s t e  a record which. wcu ld  a f f o k d  t h e  Al;torney General th.e 

o p p o r t u n i t y  t o  challenge the legitimacy of a n y  claim of pr iv i l eye  

i n  a c o u r t  proceeding.  _Doe, supra .  A licensee therefore nay  n s t  

rrifuse to answer any questior. t h a t  may be asked of k i n  and 

caridi t i o n  kis p s x i c i p a t i o c  in an i r l ve s t i ga t ; ve  prcceeding  02 S e r g g  

g r a n t e d  immunity before m y  specific que2ticx is a s k e d  3 5  hLrn whic3 

wcJLi ld engender a 5 ’ ‘ .  men5ment cieim. 

We p=l int  U U L  tha:  we herein are r i o t  s e e k i n g  t o  sQecula:,e 

01- r a k e  a n y  determination wP-ether Dr. A r b r o s e  m y  have hzd a qocd 

falth basis to assert t h e  5 ’ : l  W.endrner.t privilege a g a i n s c  s e l i -  

incrimination iz r e s p m s e  t o  any specific q u e s t i c n  that m a y  h a v e  

heen  posed t o  him at t h e  m v e s t z g a t i v e  i n q u i r y .  2espandeni.’~ 

c:ou~se. I  claimed t h a t  h e  had g r ave  cmcerns  r e g a r d i n g  possible 

C.Z i m l n a l  i m m p i t y  pursuar ,?  to E .  J. 5 . A .  4 5 :  1-13 [wkicn ‘vue r,ot e is 



~ O L  c r i r n i n a l  statute} and  N . J . S . A .  24:21-: et_ sc-5. We note, 

:?owevcrr t h a t  if t h e  c r i m i n a l  s t a t u t e s  r e g a r d i n g  illegal 

p r e s c r i b i c g  of Contrelled Dangerogs Substances were the basis for 

r e s p m d e n t ' s  concerns ,  it is d i f f i c u l t  if nct i r n ~ o s s i k : l e  to 

conce ive  haw such s t a t u t e s  m i g h t  have provicled a good f a i t h  basis 

f o r  rcspmdei i t  70 have sefused to answer general q u e s t i o n s  t h a t  

i ikely w o u l j  have been a s k e d  at t h e  investigative inquiry r ega rd ing  

care a n d  trearmen: 3 t  t h e  zhree  paziants who were the ssbject 

01 :he Board's i n q u i r y ,  c m c e r n i n g  his rnedicai record-keepinc,  o r  

concerr*ing what continuing education c3urse5 ar'd tralnin3 

r e sponden t  may have recently t a k e n .  

5 -  2r. Amhrose v i o l a t e d  t h e  Board's 

a ]  1 5 !  and K . J . A . C .  

t h  i n v e s t i g a t i v e  

K . J . A . C .  ,3:45C-;.3[aj (51 s t a t e s :  

( a )  The f c r l l owing  conduct by 2 l i censee  m y  be deerned a 
f a l l a r e  t3 c o c F e r a t e ,  and t:?ere fore, p r o f e s s  iondl or 
occupaticnal z!.s=onduc: and g r o u r d s  fzx suspension or 
revccation of l icer ,sure:  

(b! F, Licensee's f a i l u r e  t o  cuoperzre, a b s e n r  goo& cause 
or bona fide claim cf privilege ... may be dee;r.ed by :he 
board,  tk& Director or t h e  licenslng agency to c o n s t i t u t c  
p-nfessional o r  occupational misco~duct . . .  

16 
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inquiry a d  refLsing :o answer  any quesrlon that rnighc have been 

posed t o  b.1~.  b y  she Coxnitcee of :he Board 02 J'ur,e 14, 2304.  

R e s > o n d m t ' s  d a n k e t  refxsal. t o  participate and h i s  b l a n k e t  r e f u s a l  

to ar.swE?r a n y  question Tha t  m i g h t  have beer! posed t o  h i n  d i d  not 

constirute ~ o c d  cause n o t  to participate in t h e  h a r d ' s  

i n v e s t i c z c i o n  n c r  did such r e z u s a l  co7stituLe a bona fide c l a i m  of 

p r i  v i  Leqn. 

When apcea r ing  be fo re  t h e  h a r d  on September 8 ,  2004 ,  Pr. 
I i ' awk inS  s ~ a t c d  that E r .  Arnbrose w b s  in fact willing to come befo re  
t h e  Boar6 and v o l u n t a r i i y  a?.?gwer q u e s t i o n s  p r w i d e 3  rhac  th:: 
Aztnrney General stipLlated t h a t .  Sy doin'; so Dr. Ambrose w ~ u l d  zc~r  
be w a ~ v i 3 g  his 5". Amendment. rights. iu'e found the abcve staternen: 
to be c l e a r l y  cor.tzzry CCY the p o s i t i o n  t h a t  Dr. Rmbrcse t , m k  wF*,en 
he appeared before  :F.e Preliminary Evaluztion Comm;ttee. in any 
event, hcwever, 1'. 1s c l e a r  t h a t  t h e r e  was never a>y sugqest:on 
ma& Sy the Attorney General that 3r. h b r o s e  E ~ O U ; ~  have waived his 
S" Arnm&,en- ,  righzs h a d  Pe been sworn  12 ar.9 ansuered q ' d e s t i o n s  
t ~ h a z  d i d  wt r a i s e  5". F-mfidment ,concerns be fo re  the C o m i t t s e ,  no,r 
 re wc aware c5 a n y  l e g a l  support far r e s p o z d e c t ' e  a s s e r t l a n  that 
h c  wauld have been deemed t o  have done 5c had he i n  f a c t  ansuered 
;$ single q u e s ? i c r ~  posed to hin by  t h e  C c m i t t e e  (indeed, wc note 
thd? t ? i e  A t t o r n e y  Genera: had specifically adv i sed  M r .  H a N k i r - s  in 
w r i t i n 5  in a",vance 0 ,  the i n v e s t i g a t i v e  l n q i l i r y  that D r .  ~ ~ 5 r o s 2  
Z L L I L ~  c l a m  hi3 5 ' *  hegdrnen: privilege d u r i n g  :he course of +,he 
proccedinc) . 

.e 

We hereln n c t ~  t h a t  it i s  cur  cnberstanci 'Lng,  bnlred or. tho, 
l a w  ou t l . i r ed  above,  ha^ t h e  5 "  h;r.er,ciment priviiege call o n l y  be 
claimed i n  res;=onse 13 a s p e c i f i c  q t l e s t i on .  A c c o r d i ~ . q l y ,  when DK. 
Arbrose appears  before L F . ~  Ecard or. Novenber  3 ,  2 0 C 4 ,  he 15 adl ; i sed 
c?a? this Eoarj Kiii r?gt t a k e  t h e  position t h a t  h e  w o u l d  waive ar.y 
S Amendment riqhts he m.ay have by answer ing  any specific question 
~ . h t  is posed d u n g  t h e  inquiry. Za the r ,  Dr. M b r o s e  N i l :  =be2  be 
f r e c  {pro-Jided h e  a c t s  i n  g3od f a i t h )  t3 i n t e r p o s e  an objecti3i-i to 
a n y  c jpecif ic  quest io?.  posed to him based or. his 5 ' '  hmndrnerlt 
? r l  viiege, and t3 then re?ue.$? t h a t  t h e  s c a t u t u r y  inThunity zlifosded 
h y  N. J . S . A .  45: i-20 be conferred upon h i m  p r i o r  co  ansvezi r .2  t h e  
5pcc. j  5 i c .  q ~ ~ s t i o r .  a t  issue. S h o ~ L d  t h e  A t t o r n e y  Generzl t a k e  t h e  



6.  Respcndent's v i o l a t i o n  of rhe D Q T ~  ro Cooperzce 

r c q u l a  t i D n s  c o n s t i t u t e s  p z e f e s s i o m l  miscond7xt The Boar=! x a y  

suspend o r  revoke respondent's license, o r  impose o t h e r  peralties 

a u t h o r i z e d  by law,  p u r s u a n t  to N . 2 . S . A .  45:1-21 ( e ;  and ihi 

(prOViCi in~  at subsect ion  ( e )  that t h e  3oard may s u s p n d  a license 

j - 1  a l icensee engaqes  in professional o r  occupa t iona l .  r t i s c o n d u c t  

arid a t  subsectLon :hl 12 5,he licensee has f a i l e d  To ccmpiy w i t h  a n y  

sc-r or regulation u5 Lhe BoarCl .  

Aadj. t - z o n a i  A r g u m e n t s  of Dr. Ambrzse 

At the hearing befo re  t h e  Roazc?, respcndenr  made 

d d d i  tioral argumer-+s chailenging t h e  manner i.? wi-.ich t h e  At to rney  

Gane ra l  and the aoazd scughz to p m c e e d  in t h i s  matter, ta i n c i u d e  

aryumencs :!-'at: I;) t h e  Order  to Shou Czuse was illegally filed 

and/or  d e f e c t i v e  becsuse  i t  was signed by t h e  %Erd Vice-President 

:in3 did not: bear a 3oard s e r l ;  12)  t h e  Board c c u l G  n o t  take a n y  

a c t i o n  a g a l n s r ,  DE. A~~brrose  m l e s s  it f o u n d  t h a t  he p resen ted  3 

c l e a r  m d  i r m n e n t  danger LC t h e  gublic health s a f E t y  and welfare; 

( 3 )  t h e  3oard  r a y  nor: proceed by yay o f  3rder  to Shpw CaLsc:  ( 4 1  

Lhr. 9aard s h o u l d  have prccecdod by f i r s t  serr7inq a subpcena on Ur. 

9mbrOce  and t3en seek ing  a S U p r l o r  C o u x  order fir?dir,g Cr. Arhrose 

in contempt cf CCUY'C and suspending h i s  l i c e n s e  3ursua3: to 



N.Z.3.A.  45:1-19; ana ( 5 )  9r .  Ambrose 5 h G d d  T-CE be h e l d  

accountable by t h e  Bcard cf Medical Examiners f3r z c t i n g  cn t h e  

advlce of h i s  a t t o r n e y . ’  To= t h e  reasons set Cart5 below, we 

r e - j e c t  a l ;  05 respondent’s arguments. 

a .  Claim t h a t  the Order t o  Show cause vzs Cefective 

Respondent: initially moved t o  dismiss the Com7la i .n t  ar- i  

O r d e r  to Show Cause based 09 an  argument t h a t  Lhe  Order t b  Shcw 

c , ~ u s e  was 1 1 , l e g a l l y  filed an.d/or defective because it was si.uned b y  

?he Vice-President a 5  t h e  Bcard anu because it did c o t  Sear d sczl 

of rhe  Board .  Respondenr: maintained t,L.at t t e  Boar& is a.L;t.?orized 

by s L a t u t e  t a  e l e c t  o n l y  a Pres ider - t ,  Secretary and  Treasurer ,  and 

t h u s  clairneci t h a t  t h e  &arc! W Z S  w i t h o L t  s t a t u t o r y  a u t h c r j t y  “ 3  

e l e c t  a Vice-President. Respmdenz f c x ~ n e r  contended t h a t  s ta tLces  

require any  Crder to Shcw Cause issue” by t h e  Board z3 bc-ar r.he 

Borird’s seal - 

We re jec t  respondent‘s c l a i m ,  finding t h a z  t h e  Order to 

S h o w  Cause was p r o p e r l y  exterecl. While N . J . S . A .  45 :9 -2  rerqui.res 

t h e  Board tG e l e c t  a president, s e c r e t a r y  and t reasures  frcm its 

membership, t h e  statute in RO way p rez ludez  or f o r b i d s  t h e  Rcard 

f r om c r e a t i n g  oTher c f f i c e r  ; ;os i t ions  an5 e l e c t i n g  ather offkcers. 

T,‘he R O B Z ~ ,  ~n J? l ly  11, 1981, established t h e  pos i+ , l oz  cf a Vice- 

TD the exten: r e s p m d e n t  made addircicr.al a s g ~ m n t s  
c F . a i l e n g i n g  The manner in w h i c h  t h e  8oard pnceedef i n  this mat.ter, 
w e  9c n o t  hereir, address such a r g u m e n t s  as w e  find any Jlsr ther 
arqlirnents to have been c l e a r l y  without meri:, o r  t o  have soliqtlt. to 
s h , i l l s n a e  m a t t e r s  which have 1095 been s e t t l e d .  



President (see Board Folicy on “ E l e c t i o n  of 0fficez:s’’ e s t a b l i s h a d  

on J u l y  il, 1984, P-4 i2 wider-ce)  and  deternine6 h r t h e r  rha: t h e  

Vice-president would be authorized to a c t  as  the President :  prcl tern 

when t h e  P r e s i d e n t  was n o t  available (see Board P z l l c y  02 “ASsc2ce 

of President" estabiished J u l y  11, 1 9 8 4 ,  0-5 in evidence) - The  

Eoard has s ince  e lec ted  a Vice- Pres iden t  fcr a pcrlcd of  twer.ty 

y e a r s ,  and never Sefore h a s  any challenge been m d e  5 3  the 

a t ~ t h o r i t y  oi  he Board to e lec t  a V l c e - P r e s i d e n r  3:: :o t h e  

duLhoricy of the V i c e- P r e s i d e n t  to act ir. t h e  a b s e n c e  3f t h c  

Presider.t .  We re jec t  D r .  Ambrose’s c h a l l e n g e  as being c l e a r l y  

wi t h m t  meri: . 
On the issue of t h e  seal, we note t t a t  w h i l e  N . P . S . A .  

4 5 : 4 - 2  reqe!irez t h e  Board to have 2 c o ~ m m  seal, and requires that 

st:bpne2as c m p e l l i 5 q  t h e  a t y e n d m c e  cf witnesses t o  t e s t i t y  b e f c r e  

the Board  iss.-le u n d e r  t5e ~ f a l  of the  E m r d ,  the s t a t u E c  dzes n:>t 

rc?quirc tP.at t n e  Eoard seal be affixed to complairAts  :hat may brr 

liled w i t l n  t h e  i3oard cr to Orders To Show Cause which+ n a y  issue. 

Neither N.z.5.P.. <5:9-2, 30r  any 3Ther provision cf Law of w h i c h  we 

a r e  aware, thus supports respondenz’s argumect. 

We f u r t h e r  a r e  constrained -3 p o i n t  out t h a t  we ? l a d  

resgondent’ s c’aims t h a t  t h i s  prccee2ing c a n m t  c o n t i n u e  because 

Lhe Order to ShGw CausE! t;aS signed by t h e  Vice-Preside27 and  

h c c ~ u s e  a 3 s a r d  s e a l  wds r.3t a f f l x e d  t o  it to be de ‘ R i n r a l i s  

Attempts tc eLevaze fcrm ovez s u k s t m c e .  ??hat  :s inportant, and 



wnat is wirhout d i s p u t e ,  is t h a t  respondent c l e a r l y  had n o t i c e  ',hat 

a Complaint was filed a g a i n s t  him c h a r g i n g  h i r ,  with a v i o l a t i o n  of 

t h e  D u t y  t o  Cooperate regulations, clearly had n o t i c e  t h a t  t h e  

Board i r t e n d e d  t o  conducz a h e a r i n g  on saic! Complzint m c l  c i e a r l y  

had > o t i c @  that the b a r d  was authorized to impose s a n c t i m s  in t h e  

e v m L  the charges in t k e  Complaint were sus ta ined .  Responden: a l s o  

k;ns afforded adequate  time to prepzlre f a r  s a i d  h e a r i n g ,  

p~ t : i i c u l a = l y  g i v e n  the one month adjournment that was o r a n t e d .  

Respor.der;Z hac  1?at, and  Cannot,  legitimately claim t h a t  he has been 

i n  any way p r e j u d i c e d  by virtuG 02 '_he fact that the Crder t3 Shov 

Caase was sigr.ed by t h e  Vi=@-Presi6er.t xa'ther zhan t h e  P r e s i d e n t .  

b. C L a i m  Chat Act ion  cou2d orjly be taken q m n  i! showing 
cf c l e z r  end  j m m i f i e n t  danger  

3espofident acditionaliy argued tha: ;he Board c o u l d  nut, 

7 d k e  a n y  act io,? a ~ a n s r :  Dr. hmbrose unless iz found  :hat he 

prrsen t -ed  a c l e a r  and i m i n e n t  d a n g e r  ZCI t h e  public !malt?.  safety 

arid w e l f a r e .  X-~ile I t  LS t h e  case t h z ~ t  K . J . S . A .  4 5 : 1 - 2 2  provides 

t . h ; i i  3 board may enter 2 temporary o r d e r  suspending o r  limiting a n y  

1 il:.~:nse issued p e n d i n g  p l e n a r y  hearing on a n  abministrative 

rnnp 1.aiiit ~ p c n  a p a l p a b l e  B e r n o g s t r a t i x  c f  c l e a r  and  i m r n i  nenL 



a l icense may be suspended when a licensee fails 53 cooperate i n  a 

-- 

9oard i n v e s z i q a t i o n  and/or engages in p r o f e s s i o n a l  o r  occuFarLona1 

r.i.sconduct ( w i t h o u t  any requizement t h a t  a showing bc made of clear 

al?d i m i n e n t  danger to t h e  public). 

Respondent was iri fact a f f x d e d  a n  o p p g r t u n i t y  to appear 

fcr a hearing on the a d m m i s t r a e i v e  cclmFlainr filed i n  t h i s  m a t t e - ,  

wh~c.CI h e a r i n g  was appropriately ;imited in scope an3 fccus :a t h e  

b u l e  i s s u c  raised ; ?e re in  -- nhether respondent  h2.d v i z l a t e d  t h e  

E c a r d ' s  Duty to Ccoperate regelations by h i s  r e f u s a l  to be S u c r n  

ar.d :o answer q u e s t i m s  u n d e r  cath when h e  appezred before  tF.e 

Ecdrd's ?relirnir.ary Evaltation hnmi t t ee  or1 J u n e  14, 2 0 0 4 .  It is 

vcll-esrabiished t h a t  t h e  scandard of proof  in such proceedings  is 

a s h m i n g  by  t h e  prepcrdesance  o f  t h e  evidence psesen ted  (which 

was c-early 

e €  ?3.l.k, 9 CI 555 

net a n a  i n d e e d  exceedec5 herein). Mattex 

c. C l a m  t h a t  proceed inq  by way c i  O r d e r  CQ Show CaQse 
UC s i l?lp 1-cper 1 

Respondent's remaining c l a i m s  -- namely, t h a t  PKOCeedlng 

by way of Order +,c S 5 - o ~  Cause was improper; thac t h e  E c a r d ' s  remedy 

be a c c o u n t z b l e  i n  tP.is caSe Secauss h i s  ac t ic lns  were taken u p n  

nde;,cl r 3 f  collnsel -- a r e  a l l  claims wilier. w e r e  raised and  re jected 

in the  Matter of W . C . ,  a p r i o r  a c t i o n  brought befor% the Bzard  



wherei?. t h e  Attorney Genera l  sought t c  suspenc! t k e  license 3f a 

nhyslcian, Dr. W . C . ,  f o r  a violation of the Duty ',o Cooperate 

r e g u l a t i o n s  (specifically, for failing EO a l low investiqatcrs z3 

inspect  her office premises). $ee I n  t h e  Matzer 05 W . C . ,  F i n a l  

Decisim and Order, f i l e d  December 26, 1 9 9 7 .  We herein r e j e ~ :  Cr. 

AmSrose's claims f o r  substantially t h e  very same reasons set f o r z h  

i n  t h e  W.C. d e c i s i o n .  

G;t: t h u s :  f i r r d  rhe  c;aim aevanced by 3r. Ambrose 'ha: the 

kEot!rd r.ay r,ot proceed b y  way of 3rde r  to S h o w  Cause to be w i t h o u t .  

The O M ,  rules s p e c i f i c a l l y  r e m q n i z e  that an Drder to SP-ow Cause 

plc lnary  przceeding  in an cxped:.tcd matter. See V . J . A . C .  1;1 -9 .2 .  

G i v e n  the important i r t e r e s r s  c e c e s s a r i l y  underlying t.is matter, 

in a timely f a s h i s n ,  we find the commencement of this actior .  by way  

of 3 r i e r  tc Show Cause a n d  f i l e d  complaint :3 havc Seen apprcpriate 

arid c o n s i s t e n t  uith 0.91, rLLes. 

we re jec t  r5szondent's claim that =he b a r d  s h c u l d  h a v e  

p r n m e d e d  by first s e r v i n g  a scbpoena on D r .  Fmbrose an5 then ,  i f  

'31. Arnbrcse d i d  nc: t e s t i f y ,  seeking a Super ior  Court crder finding 

Dr. Arnhrose i!l contenpt of c o E r t  and slspending h i s  license 

2 .i 



p u r s u a n t  ZCI N . Z . 5 . A .  45:1-19. The aoard is c l e e r l y  n u t h c r i t t a  tc 

e x a m i n e  any  pe r son  under  oach in ccnnec t ion  w i t k  a n y  a c t  cz: 

p r a c t i c e  s u b j e c t  to an a c t  or regulation adz5nis tered  by t h e  hoard.  

N . J . S . A .  45:1-18. W h i l e  N . J . S . A .  45:1-18 a i l t ho r i ze s  t!?e Soarc! -0 

issue subpoenas to comFel t h e  atZendance 05 any person at an 

i n v e s t i g a t i v e  h e a r i r g ,  t h e  statuze in no way reqz:ires tF- .a t  tP.e 

appearance  be directed b y  subpoena. 

z n  this C a s e ,  2r .  Arnbrose w a s  cf i rected hy  letter Lo 

appear befzre a Corn~L',",e~ of the Board, and :he appearance was +:ken 

rescheduled t.o accomodaZe his sched l l l i ng  needs. The Duty t o  

Cocrperaze regz la t lons  c l e a r l y  p r o v i d e  a b a s l s  f c r  bringing ar. 

a c t i o n  f o r  fz:lure t3 coopera t e  in ar. investiqze~ve i n q u i r y ,  ana wc 

r i n d  t h e  A t T c r n e y  General's i e l i z n c e  on t h e  Duty to C o o p e r a ~ e  

regulations tc sapp3rt this a c t i o n  EO be appropriaze and 20 prnvicie 

a expcditiaus and ecmomica l  rnear,s to seek to ultimately secure 3r .  

A n l h r o S Q '  5 cooperation in ch i s  i n v e s t i g a t i o r i  ( a s  oppclsea t c  :he 

c j r c a t e r  t i m e  and c o s t  expendltcres thdt wculd acconpany an 

application ts Superior C o u r t ) .  

F-s we he15 in tke matter of W . C . ,  ti;e 3 u z y  tc C o q j e r a t e  

r e p i l a r i o n s  prcz iBe  a n  a l t e rnd '_e  means for tke Rt torr -ey  G e n ~ r 2 . l  t o  

seck to com?el a licensee wha o b s t r ~ c t s  E?- investlqatlon to c o ~ p l y  

W J t h  t h e  inveStLgation. \+haZ we then s+_a ted  bears repeaclncj  

herein: 

The Board and t h e  A t t a r n e j r  Genera l  zre n2: 
l i - i~ec l  t o  . .  , j ~ d i c ~ a l  applications to 

2 f  



-- 

counter azternpts at frusfrating Or slcnin5 
down I n v e s t i g a t i a c s ,  nc r  shoLld they be fclrcod 
t3 expend tremendous rzscurces t hzmgk  C O K ~  
applications . . .  The h a r d  may, as r e c c g n i z d  
in the p a s t  ir. Calern [Calern v. New Zersev 
S t a t e  0oard  cf Dentistrv, snrepcrtec!  
{ A p p e l l a r e  J i v i s i m  D K t .  No. A-3516-84T6, 
f i l e d  J u l y  7, 1 9 9 5 ,  appended ta aoard 3rder in 
the Matter of W.C.], chcose to pursue a 
disciplinary a c t L m ,  and attempt ta obtain 
s w i f t .  compliance. In the Matter  of W . C = ,  
Final Dec i s ion  and Order, p ,  L3-19. 
- ir sim, we find :he A t t o r n e y  Genera l ' s  elect icr .  7.0 pursue 

actior. in this matte: by way o f  b r i n g i n g  an  a c t i o n  a l l e g i n g  

v l 3 l a t - i o n  05 the Dury to Ccoperate regulztions t o  be u n q u e s t i o n a b l y  

riuEhorizecl by law. 

e. Clam t h a t  3r. Ambrose should n o t  ba h e i d  
a c u c m t a b l e  f o r  f o l 2 o w l n g  legs: advice o f  counsel .  

In o r a l  argumezt Sefore  t h e  !bard, Y z .  h a w k m s '  beseeched 

33r7Ld n-ot to penalize hlS c l  i cn t  € 3 ~  hav ing  fcl l lowed l c g a l  

c'irids in, p a r t i c u l a r l y  if his de c I s i o r. t c l  participate 

1 ~ ~ 3 . s  i?. fact cne rnade solE: .y  ac, t h e  a d v i c e  of h i s  co,mscl a n d  no!: 

h i s  own decision, t h e  r e s p n s i b i l i t y  to c o z , ~ ~ y  w i t h  the D u t y  'io 

Ccrperc:te z e g u l a t i o n s  rests s o l e l y  and  s?uerely w i t 5  t h e  1 iccr:see 

p h y s ~ c l a n .  we caxo t - ,  c a l l  an attorney t3 a c c o ~ : r . t  to :he Board i n  

J a i s c i p l i - a r y  ac t i o r . ,  b a t  m l y  have >urisd:ction t o  ezforce  

Just a s  we d i d  in t h o  K-C. case,  we r e l ec t  any c l a im  t h n i  

2 5  



_ _ -  

Sy  slaimir;g th.az h is  or her decision n o t  to conply w i z k ,  said 

mandates vas made upan recomrnendaticn of counsel. Sirnpiy pc t ,  it 

is 9 s .  Ambrose's abiigaticn, and D r .  Ambrose's c b l i q a t i o n  alone, tc 

: ; t a z l ~ t e s  and r E q u i a t i o n s  governinq t h e  p r a c z i c e  cf rnediclnr; in t h e  

S t a t e  of New Jersey, ',o ir.clude t h e  Cuty to Cocperate  regulations. 

For a l l  t h e  TeaSon5 set f o r t h  above, we conclude t h a t  respondent 

hrlq n o t  done 5 0  in L h i s  caSe." 
- 

Penalty  

We t u r n  finally t3 t h e  ques t lo r .  o f  pe3zlty to be i~pcsei. 

We b e s i n  by zoting t h a t  xhz t  3r .  Ambrcsse h a s  done  ir. this c a s e  is 

Bodrd to L K v e s t i g a t e  a rnazte-v of concern LO t h e  public h e a , i t h ,  

sz12ty a n 2  w e l f a r e .  By s e t t i n g  'IF cnrcasonabLe if n o t  patenLLy 

i r i vo i o u s  to the b z r d ' s  i n v e s t i  g a t  icr ,  progress, 3r. 

Arrthrose h a s  swgnt  to preclude t h e  Bcard from being a b l e  tc ccnduct 

an ~ n v c s t i g a z : o n  in a t i m e l y  and respcnsib>e m n n e r .  T h e  C u ~ y  to 

A s  a f i n a l  p3;nt, we n o t e  tha t  any p o t e n t i a l  need  t:, 
c:on t i n u e  cur  in-tiai Order t h a t  t h e  docur?,er?rs s u p p c z t i ~ , ;  :he 
r m p l a l n t  x z d e  ir. C h i s  case  be malnta;ned ugder s e a l  h a s  been 
o'nvir;t.e!d by respondent ' s  eiection to f i l e  2 Superior C o c r t  actl icn,  
and cc  =her ,  append a i i  s u c h  dccumer-ts :a firs publicly filed 
c c ~ ~ ~ p I a ; n t .  i5.e documents a r c  t h u s  now a rnzcter of p u b l i c  r f - fc~rd ,  
d r ~ d  these  is a c c o r a m q l y  HO need f o r  t h e  BoasC! to seal. a n y  
d m x m e n t s .  We do crrder, ~ O W ~ V P L - ,  t h a t .  t h e  name5 of t h e  t h r e e  
p3:ie:it-s that have  been j . d e n t i . f i e d  'tk,~.:s f a r  by initral o n l y  
r . n n t i n u e  t o  be 1denr:fied by ir?irLial only, so as to p,-otecc t h e  
,:IT -~var.:y i n t e r e s t s  of t h o s e  patients. 
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CooperaLe regulations were in:ended p u t  licensees on ncrlice th5.t 

such w i l l f u l  and contumacious o b s t r u c t i v e  ccnduc t  w h i c h  

u n n e c e s s a r i l y  pro'tracts investigztive proceedings is p r c f e s s i c n a l  

misconduct. 

Nhen dec1diF.g z h e  Iclatter 0: W.C., we t h e n  made clear 

thzt, al thcugh the W . C .  case marked t h e  "rst time thas t h e  Board 

e n f o r c e d  t h e  D u t y  50 Coopera te  Regulation t h r o u g h  disc:>linary 

p r o c c c d i n g s ,  "L~ccr'isecs should henceforLh be on n o t i c e  of our  

l t ~ ~ e ? t  to enforce t h e  regulaticn throilgh more s t r i n c e n t  

discipline-" IE t h e  Mstter of W.C. ,  F i m k  D e C i S l Q f i  a n 5  O r d e r ,  p. 

2 0 -  Dr. Adcrose kreu or shou ld  have known t h a t  hls cor-duc: 

b l a ; + a r ; t l y  t;io;ated the Duty tc Cooperate r e g a l a t i o r i s ,  and knew 3r 

s h o u l d  kave  been aware t h a t ,  by engag ing  in such. conduct, h e  w z . 5  

necessar i ly  piacinu h i s  contlr ,ued licensure 

7c:cpa r d y  - 

Alrhcuatz  tk . e  A t z o r n e y  General x q e s  

in this S L a t e  ir: 

that we presently 

1.0 h i s ,  we decl1r.e t3 presEntly do s o ,  i n s t e a d  ? r e f e r r i n g  tc a f f c r d  

nz. Amrase a r c  last c:?ar.=e 50 coopera t e  v i t n  the inves : lga ; lcn .  

DL-. AmSrose shou ld  now m q u e s t i o n a b l y  be aware 05 our  n o s i t i o r :  OK 

t.he ' J A T L O ~ - ~ S  l e g a l  arqxnenLs h e  52s  raised, and  we t r u s t  

i w r ~ i c u l ? r l y  in light of  cocnsel's statements kefore t h e  Board  on 



t h a t -  1: was stipulated thar, by doing ~3~ :?e wocld no= t he reby  

w a ~ v e  all h i s  5’”  Amendment rights) t h a t  he will no lcnqer ~ ~ t - i t l ~ u e  

h i s  u n f w n d e d  o b s t r u c t i v e  behavior. 

W K R S F O R Z ,  it is or. chis  

1. Responden? Jebamor-i Arnbrcse, M.  D - , is hereby 

repr imanded  fcr hzL7ir.g v i o l a t e d  t h e  Du ty  to Cooperate requla:ions, 

N . Z . A . C .  1 3 : 4 5 r - 1 . 2  anu N.J .A .C.  13:45C-1.3[al ( 5 1 ,  by hax-ing f a i l s 2  

ta answer any questions 3r to p a r t i c i p a y e  :n any rr.anner at a l a a f i l l  

i n q u i r y  c o x e r n i n q  h i s  rtedical praccLce. 

2. 35espcndent Jebarnonl AmSroSe, M. D., is k r e b y  

viola:.ed t h e  2 c t y  C-3 Z m p e r n t e  r e g u i a t i o n s ,  and is additionally 

L orde red  tc p a y  c o s t s  I n c u r r e d  In the p u r s u i t  of this rr.artez, l.o 

inc:;ude zttorneys~ Fses ir.curred by t h e  Attorney General  z 3  bring 

“his matter b e f o r e  t h e  h a r d .  T h e  Attorney Gellcral  s h a l l  s u k m l t  a 

a b ; c c t i u n s  to m g  i:err,(s) s zugh t  a s  costs. In t h e  event  respondent 

Board  not izter t h a n  2C days from the  dete of cnc 3q:rorney 

General  ‘ s Firit t e n  c e r t i z l c a  tiar.. In t h e  event respondenL o b l e c t s  

to d x y  COSES sought, the Board s h a l l  the.? uozs ide r  this matcrr on 
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t5e papers and t i e r e a f t e r  e n t e x  E supplemental order f l x i r ; ?  t 5 e  

amount of c o s t s  to be zssessed and s e t t i n g  the date by w t i c h  said 

c o s t s  s h a l l  be p a i d .  

2 .  Respondent is ordered t o  aFpear befare  a Cormi t tee  of 

t h e  Board a t  124 H a l s e y  Street, Newark, New j e r sey  on NQVPmber 3 ,  

2 0 0 4  a t  l:O3 p.m. 35 a5 soon thereaf te r  as this matter car, be 

.Geard, f o r  an  investigative inquiry concerning respondent's 

qencra  I prac? i cc of medicrrie and concern ing  his care  and t r ea tmen? ,  

r e c o r d - k e e p i q  and prescribing f c r  patients S. B., E. G. E. and C .  3. 

WhLlc che  Board  r e c o q L i z e s  th2.t r espondent  nay  c r o p e r l y  decline to 

ansGjer arty specific qgestions t h a t  may be posed t o  h i n  based on a 

c Lain o f  his 5' IL &ner.drr.enz Privilege against s e l f - i n c r h i n a z i o n ,  

r e sponden t  is cau'licr.ed that any b l a n k e t  r e f u s a l  to p a r t i c l p a t s  L?. 

t h c  i n q u i r y  or to a n s w e r  a l l  q u e s t i o n s  that r.ay be  p s e d  r-,c h l r ,  

s h a l l  be deemed ta be a further v i o l a t i o r .  o f  the Duty z o  Cooperate 

r C q U l a t - i C n . 5 .  I n  t k P  evetlt res2ondent f a i l s  to appear  b e f o r e  a 

Committee of the aoard  a s  crdered on Kover rher  3 ,  20C4,  nr i n  t h e  

evsi i t  3 e  ther, conTLq;Ees tc ref Jsc EO parricipate i n  s a i u  l r i q u i ~ y  

z n d i o r  rsfgses tO answer a l l  questions t h a t  may be :9en pozad to 

h i m  tt5erreby f u r t h e r  v i c l a t i n g  5k.e Duty tc C o q x r a t e  regula:;=ns!, 

E 9  
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r e . s ~ o r d e r t ' s  license to prac t i ce  medicine and su rge ry  in the S',ate 

cf' N e w  Jersey shall b e  suspended on Kavember 4, 2 3 0 4 .  

NEWXERSEY &$E 3OARD 
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